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Seni or Judge SULLI VAN del i vered the opinion of the Court.

I n Decenber of 1999, appellant was tried by a general
court-martial conposed of a mlitary judge sitting alone at Fort
Campbel | , Kentucky. |In accordance with his pleas, he was found
guilty of three specifications of unauthorized absence and one
speci fication of wongful possession of marijuana, in violation
of Articles 86 and 112a, Uniform Code of MIlitary Justice, 10
USC 88 886 and 912a, respectively. The mlitary judge sentenced
hi mto a bad-conduct discharge, 100 days’ confinenent, reduction
to the I owest enlisted grade, and a reprimand. On March 2,

2000, the convening authority approved the adjudged sentence,
and the Court of Crimnal Appeals affirmed on April 4, 2001. 54
M)} 945 (Arnmy . Crim App. 2001).

On Septenber 10, 2001, this Court granted review of the
foll ow ng issues:

l. VWHETHER THE M LI TARY JUDGE ERRED BY
ACCEPTI NG APPELLANT’ S GUI LTY PLEA
TO THE ADDI TI ONAL CHARGE AND | TS
SPECI FI CATI ON ( WRONGFUL PGOSSESSI ON
OF MARI JUANA) WHEN APPELLANT
ASSERTED A MATTER | NCONSI STENT W TH
A FI NDI NG OF GUI LT.

1. WHETHER THE ARMY COURT OF CRI M NAL
APPEALS ERRED WHEN | T HELD THAT THE
DEFENSE OF | NNOCENT PQOSSESSI ON DI D
NOT APPLY | N APPELLANT S CASE WHERE
HE EXERCI SED MOVENTARY CONTRCOL OVER

A MARI JUANA ROACH W TH THE | NTENT
TO DESTROY | T | MVEDI ATELY.
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We hold that there was no substantial basis in |law and fact for
rejecting appellant’s pleas of guilty, and we affirm See

generally United States v. Prater, 32 M] 433, 436 (CVA 1991).

The Court of Crimnal Appeals found the follow ng facts
concerning the granted issues:

The stipulation of fact states that
whil e the appell ant was bei ng escorted
fromunrelated, civilian confinenment to
his arrai gnnment on the original charges,
t he appel l ant and his escorts stopped by
the appellant’s house to retrieve a
uniform There, the escorts “discovered
a marijuana cigarette in [the
appel l ant’ s] hone,” which later fornmed
the basis for the appellant’s conviction
for possession of marijuana.

The appel | ant el aborated during the
provi dence inquiry that after he entered
hi s house, he opened a snmall vase in a
medi ci ne cabinet to get a cross and sone
anti histamnes. Along with the itenms he
was seeking, he saw in the vase what he
recogni zed to be a half-inch | ong
marijuana cigarette. Because the
presence of the marijuana “startled” him
and “because [he] was scared,” he
grabbed the marijuana. He thought at
the tine that if he did not take the
mari j uana out of the nedici ne cabi net,
his escort would see it. The escort
i mredi ately recogni zed that the
appel  ant had an unidentified object in
hi s hand and “w thin seconds” took the
marijuana cigarette fromthe appellant.
The appel l ant cl ai med that the marijuana
was not his, but rather belonged to the
ot her person who was living in the
house.
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The mlitary judge advised the
appellant that if he “took possession of
[the marijuana] to turn it in to proper
authorities,” his possession would not
be wongful; if, on the other hand, he
picked it up “with the intent to hide it
and conceal it from any proper
authority,” the possession would be
wrongful. The appellant stated that he
didn't think of telling his escorts to
di spose of the marijuana, for fear of
the “outcone,” presumably that they
woul d infer the marijuana belonged to
him His intent, had his escort not
seen and i medi ately confiscated the
marijuana, was to “[t]hrowit in the
gar bage...”

The mlitary judge heard argunent
from counsel about the wongful ness of
the marijuana possession. The appell ant
again admtted that he “just wanted to
get rid of [the marijuana],” and tried
to hide the marijuana fromhis escorts
because he “was going to throwit in the
trash.” Finally, the mlitary judge
advi sed the appellant that picking up
marijuana “to get rid of it [] is not
wr ongf ul possession of marijuana,” but
pi cking up the marijuana in the presence
of “someone in [his] chain of command”
and concealing it, in order to avoid
getting into trouble, is wongful
possessi on. The appell ant agreed that
he was guilty based on the mlitary
judge’ s exposition of the | aw.

United States v. Angone, 54 MJ at 945-46 (enphasis

added) (footnote omtted).

Appel | ant, before the Court of Crim nal Appeals, chall enged

his conviction for wongful possession of marijuana and the



United States v. Angone , No. 01-0530/ AR

mlitary judge' s acceptance of his pleas of guilty to this
of fense. He argued that the providence inquiry at his court-
martial produced matter inconsistent with his pleas of guilty,
and that the mlitary judge was required by law to reject them
Before this Court, he further contends that the Court of
Cri m nal Appeal s erroneously concluded that the defense of
i nnocent possession did not apply in his case. W find no |egal
error in the trial judge s acceptance of appellant’s guilty
pleas to this offense.

Article 112a, UCMJ, states:

§ 912a. Art 112a. Wongful use,
possession, etc., of controlled
subst ances

(a) Any person subject to this chapter
who wongfully uses, possesses,

manuf actures, distributes, inports
into the custons territory of the
United States, exports fromthe United
States, or introduces into an
installation, vessel, vehicle, or
aircraft used by or under the control
of the armed forces a substance

descri bed in subsection (b) shall be
puni shed as a court-martial may

di rect.

(b) The substances referred to in
subsection (a) are the follow ng:

(1) Opium heroin, cocaine,
anphet am ne, lysergic acid
di et hyl am de, net hanphet am ne,
phencyclidine, barbituric acid, and
mari j uana and any conpound or
derivative of any such substance.
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(Enmphasi s added.)

In United States v. Kunkle, 23 M} 213 (CMA 1987), this

Court specifically recognized that our prior decisions
establishing an innocent possession defense to a mlitary drug
possessi on charge included a defense based on i nadvertent
possession. This Court held that the defense requires

i nadvertent possession of the drug coupled with certain
subsequent actions taken with an intent to i medi ately destroy
the contraband or deliver it to |aw enforcenent agents. 1d. at

217, 2109.

This Court spoke first to the question of inadvertent

possession. |t said:

[Majority holdings in both Thonpson and
Rowe were to the effect that an accused
possession of drugs is not “wongful” if
they came into his possession w thout
his knowl edge and if, upon becom ng
awar e thereof, he took i medi ate steps
to rid hinmself of the contraband by
redelivery to the owner. |In both cases,
it was assunmed by the Court that the
drugs had been “planted” or left in the
accused’ s possession wthout his

knowl edge and that, upon discovering
them he had taken i medi ate and
affirmative steps to return themto the
person who had left themin his
possession. Indeed, in Thonpson the
Court enphasi zed that the drugs were
“truly planted evidence” and that “the
accused’s sol e’ epheneral possession of
the drugs was “to rid hinself of” them
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21 US.CMA at 528, 45 CMR at 302.
Al so, as the Court indicated in Rowe,
the accused “imedi ately” attenpted to

| eave the base to take the drugs back to
t he owner as soon as he realized what he
had in his bag. 11 MJ. at 12.

Accordingly, the present case is
di stingui shabl e from Thonpson and Rowe.
The drugs were not “truly planted
evi dence,” for they had been left in
open view in Kunkle s apartnent during a

party.

Id. at 217 (enphasis added).

This Court al so spoke to the question of perm ssible
conduct with the inadvertently discovered contraband drugs. It
overrul ed our prior decisions holding “that inadvertent
possessi on of contraband is innocent [not wongful] if
acconpanied by an intent to return or redeliver it imrediately
to the prior possessor.” |d. at 219. Chief Judge Everett,
witing for the Court, stated:

| f an accused has unwittingly cone
i nt o possession of drugs and he does not
ei ther destroy themimedi ately or
deliver themto the police, however, but
instead returns themto the owner, he
cannot excuse or justify his possession
“as stemmng froman affirmative effort
to aid and enhance social policy
underlying | aw enforcenment.” See
Stewart v. United States, [439 A 2d 461,
463 (D.C. App. 1981)], quoting from 326
A 2d at 248.

Id. at 218 (enphasis added). He noted a single exception to

this rule:



United States v. Angone , No. 01-0530/ AR

| f a person inadvertently cones into
possessi on of contraband and reasonably
bel i eves that he woul d be exposing

hi msel f to i mmedi at e physi cal danger

unl ess he returned it to the prior
possessor, then his possessi on and
return of the property are innocent.

I d. (enphasis added).
We have exam ned the record of trial in appellant’s case
and di scern no substantial basis for an innocent possession

defense as delineated in Kunkle. See generally United States v.

Prater, supra. First, appellant does not claim nor do the

facts of this case suggest, that the marijuana cigarette in
guestion was planted in his nedicine cabinet. Here, appellant,
i ke Kunkle, admtted that he know ngly took possession of a
cont raband drug whi ch he discovered unattended in his apartnent
whi ch he shared with a roommate. (R at 47) Such evidence is

insufficient to show i nadvertent possession. See United States

v. Kunkle, supra at 217

Second, even assum ng such possession be treated as
i nadvertent, appellant also admtted that he did not deliver the
hal f-inch long marijuana cigarette to his command escorts, nor
did he imredi ately destroy this contraband item Furthernore,
he did not maintain tenporary possession of this contraband
under the reasonable belief that he woul d be exposing hinmself to

i mredi at e physical danger if he did not returnit to its prior
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possessor. His positive acts of seizing and attenpting to
conceal the contraband from avail abl e | aw enf orcenent personnel,
where i medi ate physical harm was not threatened, did not
constitute innocent possession as delineated in Kunkle. 1d. at

218; see United States v. Angone, 54 MJ at 948 n.6 (citing

California jury instruction that possession is not lawful if
done for purpose of preventing immnent seizure by |aw
enf orcenent).

Finally, appellant’s asserted intent to discard this
contraband in the future did not invalidate his guilty plea. He
further admtted that his intent at the tinme of the seizure was
to conceal the marijuana cigarette fromhis command escort to
avoi d being prosecuted for the unl awmful possession of drugs. W
agree with the trial judge and the Court of Crimnal Appeals

that United States v. Kunkl e does not afford himsuch a |icense.

23 MJ at 217-18. Accordingly, there is no substantial basis in
| aw and fact to overturn appellant’s guilty pleas.
The decision of the United States Army Court of Crim nal

Appeal s is affirned.
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